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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 
include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 


poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


INVOLUNTARY CONFESSION 


e@ In the course of questioning a suspect prior 
to trial, the examining officer had informed 
him, “. . . it will be a lot easier on you and a 
lot easier on us if you will tell us where the 
money is... .” This man was later brought 
to trial on a charge of theft, whereupon the 
officer who had questioned him testified that the 
accused had stated: “All right, I’ve got the 
dough,” and had surrendered the stolen money. 
The oral extrajudicial confession was held 
inadmissible on the ground that a hope of bene- 
fit, sufficient to induce the confession, had been 
engendered in the mind of the accused by the 
statement of his questioner, thereby rendering 
the confession involuntary in the legal sense. 


FAILURE OF EVIDENCE 


e An accused was convicted of the charge of 
“Culpable inefficiency in the performance of 
duty,” by reason of having failed to follow the 
prescribed manner in firing an aircraft catapult 
mechanism. 

The prosecution did not introduce any evi- 
dence to show what the prescribed manner of 
firing the catapult was, and no comparison could 
be made, therefore, of the method used by the 
accused with the method which should have 
been used. 

It was held that the question of whether the 
“prescribed manner” was followed, could be 
properly determined only by such a comparison 
and the evidence was therefore insufficient to 
support the finding of culpable inefficiency. 

(Continued on page 20) 
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THE MILITARY JUSTICE CODE AND YOU 


By FELIX E. LARKIN 


Mr. Felix Larkin, General Counsel for the 
Department of Defense, served as a principal 
sookesman for the Department during the 
legislative hearings on the Uniform Code of 
/ilitary Justice. 

In this article he presents a summary of the 
more important provisions of the Code and 
explains how it will operate in comparison 
with the presently effective Articles for the 
Government of the Navy and the Articles of 
War. 

It is reprinted here by courtesy of the Army 
information Digest. 





O FAR AS THE APPLICATION of the Uni- 
form Code of Military Justice (UCMJ) is 
concerned, it makes very little difference 
whether you are in the Army, the Navy, the Air 
Force, the Marine Corps, or the Coast Guard. 
The Code is uniform for all the services and it 
will have a single uniform Court-Martial: Man- 
ual to implement it. This Manual, now in the 
process of preparation, should be published in 
plenty of time for you to examine it before June 
1951. [MCM, US, 1951 appeared in the Fed- 
eral Register of February 10, 1951.—Ed.] The 
changes that you will find in the Code will vary, 
of course, depending upon whether you are now 
subject to the Articles of War or the Articles 
for the Government of the Navy. 

Assume that you are the commanding officer 
of a unit and one of your men has committed 
an offense. The action that you take under the 
Uniform Code is substantially the same as under 
the Articles of War, with these differences: 

If the offense is a minor one, you may decide 
that it can be handled by company punishment, 
which under Article 15 of the Code is called 
“commanding officer’s nonjudicial punishment.” 
Under this Article you may find that you have 
even broader authority. (I say “may” because 
the Article contains an express provision to the 
effect that the broad powers it grants may be 
cut down by the Departmental Secretary.) 

Article 15 of the Code differs from Article of 
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War 104 in that it authorizes you, as a com- 
manding officer, to withhold the privileges of 
any officer of your command for two weeks or 
to restrict him to limits for the same period. 
If you are an officer exercising general court- 
martial jurisdiction, you may order the for- 
feiture of half his pay for one month. Further- 
more, it increases from one week to two the 
period during which an enlisted man may lose 
his privileges, be restricted to limits, or be 
awarded extra duties. In addition, if you are 
at sea, you may confine an enlisted man for 
seven days or you may put him on bread and 
water for three days. UCMJ Article 15 also 
requires that, if there is an appeal, it shall be 
promptly forwarded to and decided upon by 
superior authority and that all rights, privi- 
leges, and property affected shall be restored 
should superior authority set the action aside. 

If, on the other hand, the offense is a serious 
one, you may feel it necessary to place the ac- 
cused under some sort of restraint. Under the 
Code, the technical term for picking him up is 
“apprehension.” You cannot apprehend him 
except on reasonable belief that he has com- 
mitted the crime in question. Once he has been 
apprehended, you can restrain him by placing 
him either in “arrest” or “confinement.” Once 
you have done this, you must inform the accused 
of the specific wrong of which he is accused. . It 
is not enough just to tell him that he has vio- 
lated the General Article (which, by the way, 
is now UCMJ Article 134). 

If it is decided to convene a general court- 
martial to try the accused, there are a number 
of provisions in the Code with which you should 
be thoroughly familiar. In the first place, if 
the accused is an enlisted man and demands en- 
listed men on the court, he can have them in the 
same way provided under the amended Articles 
of War—that is, one-third of the court must 
be made up of enlisted men—with one new 
exception. That exception—included to take 
care of small Navy ships at sea and small iso- 
lated shore units such as weather stations— 
provides that if the only enlisted men available 
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are men from the same unit as the accused, he 
may be tried by an all-officer court. In such. a 


situation, however, you will have to make a full — 


written explanation as to why no other enlisted 
men were available and attach it to the record. 

When, in convening this general court-martial, 
you appoint defense counsel and trial counsel 
(the new name for the trial judge advocate), 
each officer that you select must both be certi- 
fied as competent by the Judge Advocate Gen- 
eral and must also be either a member of the 
bar or a judge advocate (the Navy calls him a 
law specialist) with a law degree. Further- 
more, instead of appointing a law member, you 
will appoint an official with somewhat different 
functions known as the law officer. His func- 
tions will be closer to those of a civilian judge, 
for he will not retire with the court during its 
deliberations and will not have a vote. The 
main purpose of this change is to make certain 
_ that the instructions to the court on the law are 
_ on the record and subject to review. He will 
continue to rule on questions of evidence and 
will charge the court prior to their deliberations. 

Consider the trial procedure from a different 
point of view. You are now counsel for the 
accused. If it is a general court-martial and 
your assistant is not himself a fully qualified 
lawyer, he cannot take over in your absence. 
You naturally will be interested in some of your 
client’s new rights. (By “new” I mean that they 
were not spelled out in the amended Articles of 
War.) They include: (1) an equal opportunity 
with the prosecution to obtain witnesses and 
other evidence; (2) the right in peacetime to at 
least three days after the service of charges 
to prepare for a special court-martial; (3) the 
right to be informed of the findings and sen- 
tence of the court once they are determined; 
(4) the right to receive a copy of the record of 
trial in either a general or special court-martial 
case; (5) the right to attach to the record a 
brief of such matters as you think should be 
considered on review, including any objection 
you may have to the contents of the record. 

The other provisions in the new Code which 
relate to trial procedure are derived substan- 
tially from the Articles of War. The provision 
in the Articles of War prohibiting unlawful 
influence of the court—a provision aimed at 
“command control’ by the convening author- 
ity—has been considerably strengthened. It 
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prohibits censuring the court with respect to 
any judicial action that it takes or attempting 
to “coerce, or, by any unauthorized means, in- 
fluence the action of a court-martial ... in 
reaching the findings or sentence.” Teeth have 
been put into this provision by a punitive article 
(UCMJ Article 98) which makes it an offense 
knowingly to violate the procedural provisions 
of the Code. 

The double jeopardy provisions have been 
strengthened to provide that an accused cannot 
be tried a second time in instances where the 
case is stopped in mid-trial because the authori- 
ties realize that there is not enough evidence to 
convict or where the case is reversed on appeal 
for the same reason. 

All cases, whether heard by general, special, 
or summary court, are reviewed by the conven- 
ing authority. Furthermore, they all must be 
reviewed by a judge advocate ora law specialist. 

The Code makes a sharp distinction between 
three elements of the court-martial action to be 
reviewed. The first is the determination of 
questions of law; the second is the determina- 
tion of questions of fact; and the third has to do 
with the appropriateness of the sentence. The 
convening authority may act with respect to all 
three. He may throw out a conviction because 
it is illegal (question of law). Or he may throw 
out a legal conviction on the ground that he just 
does not believe the testimony of one of the wit- 
nesses (question of fact). Finally, he may 
allow the conviction to stand but may reduce 
the sentence in any amount that he feels proper. 

Conviction by a general court-martial of a 
general or flag officer or a sentence extending to 
death or dismissal or dishonorable or bad-con- 
duct discharge or confinement for one year or 
more, if approved by the convening authority, 
will automatically go to a Board of Review in 
the office of your Judge Advocate General. That 
Board is empowered to consider all three ele- 
ments—the questions of fact, the questions of 
law, and the appropriateness of the sentence. 

Article 70 of the Code should effect quite a 
change in procedures before the Board. It pro- 
vides that you may have counsel appointed to 
represent you in the hearing of your case. The 
Government is also entitled to counsel. Thus 
the Board of Review will have both sides of 


(Continued on page 20) 
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Uniform Code—Articles 46 and 47 





OBTAINING OF WITNESSES 


By LCDR JAMES T. WARNS, USN 


There are two reasons for predicting that 
when the Code goes into effect it will be safe 
to say in nearly every case: “If we need a 
civilian witness, we can get him.” 

First, the power to compel the attendance 
of civilian witnesses will no longer be limited 
10 general courts-martial and courts of inquiry. 

Second, the geographical limitations on 
this power will be all but removed. 





T IS A RARE CASE INDEED where a not- 
guilty plea does not require the production 
of a single witness. Since witnesses do play a 
predominant part in any judicial system—par- 
ticularly that of the military services—it is 
important to examine the pertinent provisions 
of the Uniform Code of Military Justice gov- 
erning the attendance of witnesses and to rec- 
ognize how the new law will differ from what 
we are accustomed to under the Articles for the 
Government of the Navy. 

Articles 46 and 47 of the Code control the 
obtaining and, where necessary, the compel- 
ling of the attendance of witnesses before mili- 
tary tribunals. Treating these articles in their 
respective order, article 46 is first quoted for 
your reference in connection with our detailed 
examination of its provisions: 

ART. 46. Opportunity to obtain witnesses and other 
evidence. 


The trial counsel, defense counsel, and the court- 
martial shall have equal opportunity to obtain witnesses 
and other evidence in accordance with such regulations 
as the President may prescribe. Process issued in court- 
martial cases to compel witnesses to appear and testify 
and to compel the production of other evidence shall be 
similar to that which courts of the United States having 
criminal jurisdiction may lawfully issue and shall run to 
any part of the United States, its Territories, and 
possessions. 


The immediate ancestor of this article is 
article 22 of the Articles of War (hereafter 
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referred to as AW 22), its cousin by reference 
being article 42(b) of the Articles for the 
Government of the Navy (hereafter referred to 
as AGN 42(b)). The guiding principle in the 
drafting of this article was equality of oppor- 
tunity for prosecution and defense in the ob- 
taining of witnesses and other evidence. The 
following interchange that appears in the House 
Hearings on the Code makes this clear: 

“Mr. Brooks. And the defendant would have 
the same opportunity that the prosecution 
has? 

“Mr. LARKIN. That is the way we have tried 
to spell it out in here; yes, sir.” 

Now to examine the component parts of this 
article. The first sentence provides: “The trial 
counsel, defense counsel, and the court-martial 
shall have equal opportunity to obtain witnesses 
and other evidence in accordance with such regu- 
lations as the President may prescribe.” 

This sentence is the result of a rewording 
and broadening, somewhat, of that part of 
AW 22 that provides: “Witnesses for the de- 
fense shall be subpenaed, upon request by the 
defense counsel, through process issued by the 
trial judge advocate, in the same manner as 
witnesses for the prosecution.” The intent of 
Congress, as it appears from the House Hear- 
ings, was to preserve the essence of this part 
of AW22 and “to go a little further” in the 
direction of assuring complete equality of op- 
portunity to obtain witnesses. 

The regulations implementing the phrase 
“equal opportunity to obtain witnesses” make 
provisions for limiting this opportunity in cer- 
tain respects. The Manual for Courts-Martial, 
United States, 1951, provides that the trial 
counsel will not, of his own motion, procure any 
witnesses for the prosecution “unless satisfied 
that the testimony is material and necessary.” 
Here we have two general limitations on the 
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prosecution in the procuring of witnesses; the 
testimony of the witness should be material 
(which, of course, is true in any case); and 
the testimony must be necessary. “Equal op- 
portunity” would place these same limitations 
on the defense but it would hardly be fair to 
leave to the trial judge advocate the decisions 
of the questions of materiality and necessity 
in the case of defense witnesses requested by 
the accused. Accordingly, section 115 of the 
Manual for Courts-Martial provides that where 
there is a disagreement between trial counsel 
and defense counsel as to whether the testimony 
of a witness so requested is necessary, the 
matter is to be referred for decision to the con- 
vening authority or to the court depending upon 
whether the question arises before or after the 
trial commences. 

As you know, our present procedure under 
AGN, as prescribed in sections 244—260, Naval 
Courts and Boards, places limitations on the 
procuring of witnesses similar to thos above. 
NC&B 245 provides that the judge advocate 
shall summon as witnesses those persons whose 
testimony is necessary to a trial, whether for 
the prosecution or the defense. NC&B 248 


authorizes the judge advocate to subpena a 
civilian witness “who is to be a material wit- 


ness as to the facts.”” NC&B 250 provides that 
the accused is, in general, entitled to have all 
the material witnesses for his defense sum- 
moned, except when their testimony would be 
merely cumulative and evidently add nothing 
to the strength of his case. 

Thus, it appears that the regulations in the 
Manual for Courts Martial implementing the 
first sentence of article 46, quoted above, are 
substantially the same as we are accustomed to 
under Naval Courts and Boards. 

The second and remaining sentence of article 
46 provides: “Process issued in court-martial 
cases to compel witnesses to appear and testify 
and to compel the production of other evidence 
shall be similar to that which courts of the 
United States having criminal jurisdiction may 
lawfully issue and shall run to any part of the 
United States, its Territories, and possessions.” 

This sentence appears to be a result of a mod- 
ification of the first sentence of AW 22 with 
some new language added. The first sentence 
of AW 22 states: “Every trial judge advocate 
of a general or special court-martial and every 
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summary court-martial shall have power to 
issue the like process to compel witnesses to 
appear and testify which courts of the United 
States having criminal jurisdiction may law- 
fully issue; * * *” One notices at once that 
the issuer of the process—the trial judge advo- 
cate and the summary court-martial in AW 
22—has been omitted from article 46 of the 
Code. The reason for this omission, as ex- 
pressed in the Armed Services Subcommittee 
hearings, appears to be an intent to leave the 
“mechanical details as to issuance of process to 
regulation.” Under present procedure, how- 
ever, you will remember that a recorder of a 
summary court-martial and a deck court officer 
possess no authority to compel attendance of 
civilian witnesses; their attendance before a 
summary court-martial and a deck court is at 
their option (see sec. 651, (n) 5, NC&B). We 
will discuss this matter in detail at a later point 
in the article. 

The new language added to article 46 of the 
Code in the above-quoted sentence that does 
not appear in either of its ancestors, AW 22 
or 42 (b), is: “. . . and to compel the pro- 
duction of other evidence .. .” It is not 
believed that this new language adds any new 
authority or jurisdiction to what we have had 
in the past for obtaining documentary evidence. 
Our present statutory authority in this regard, 
and that of the Army, appears to be implied in 
the penalty articles: AGN 42 (c) and AW 23. 
These two articles apply their penalty provi- 
sions to a person who “wilfully neglects or re- 
fuses to produce documentary evidence,” and 
make his act a misdemeanor. In order for this 
penalty language to have any ‘application, 
authority must exist to issue the process com- 
pelling the production of documentary evidence 
although such authority is not spelled out in so 
many words in AGN 42 (b) or AW 22. Thus, 
it may have been the intent to make article 46 
of the Code consonant with the penalty article, 
47, in this regard by adding in article 46 the 
language “and to compel the production of 
other evidence.” The words “other evidence” 
used here are broader, of course, than the lan- 
guage “documentary evidence” used in the pen- 
alty provisions of articles AGN 42 (c) and 
AW 23 and, in this sense, we do have an 
innovation. 


Looking now at the first six words of the 
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sentence under examination, “Process issued in 
court-martial cases .. .” we find that it 
is more akin to our own AGN 42 (b) than AW 22 
in that it does not specify the various courts that 
shall have authority to issue process. Conse- 
quently, the general, special and summary. 
courts under the Code will have like authority 
to issue process. 

The process shall, under the sentence under 
examination, “be similar to that which courts 
cf the United States having criminal jurisdic- 
tion may lawfully issue.” Under AGN 42 (b) 
end AW 22 the comparable language is that a 
court-martial “shall have power to issue like 
process” to that of courts of the United States 
having criminal jurisdiction. Although worded 
differently, the old and new provisions are 
interpreted to mean the same—that is, it is the 
power to issue the process that is “like” or 
“similar to” that of the United States courts, 
rather than the form of process. The form 
adopted by the Manual follows generally the 
form presently prescribed by the U. S. Army 
Manual for Courts-Martial, 1949. 

Looking now at the last phrase of the sen- 
tence under examination, which provides that 
process “shall run to any part of the United 
States, its Territories and possessions,” we find 
that this language is identical with that of 
AW 22. Although AGN 42 (b) does not specify 
any geographical limitations for the service 
of process, section 247, Naval Courts and 
Boards, interprets this article as authoriz- 
ing subpenas to “run throughout the United 
States.” Thus, without considering the pen- 
alty articles of the Code and AGN 42 (c), and 
eliminating territories and possessions, we 
would have no change, except in phraseology, to 
our present geographical limitation on the 
validity and running of process to any part of 
the United States. In this regard, the process 
of courts-martial are given geographical limi- 
tations within the United States equal to that 
of the Federal district courts under Rule 17 (e) 
of the Federal Rules of Criminal Procedure, 
which provides that “A subpoena requiring the 
attendance of a witness at a hearing or trial may 
be served at any place within the United 
States.” 

As a matter of interest, subpenas in civil pro- 
ceedings in Federal district courts may, unless 
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a statute otherwise provides, be served only 
within the district of the court or within 100 
miles of the place of trial (Rule 45 (e) (1) of 
the Federal Rules of Civil Procedure). 

Equal opportunity and process are of little 
value to either side in a case if a material wit- 
ness refuses to appear and there is no way of 
compelling his attendance. This leads us to a 
consideration of article 47 of the Code, which 
is the penalty article that, insofar as civilian 
witnesses are concerned, puts teeth into the 
process authorized by article 46 (the compul- 
sory attendance of military witnesses whether 
for the prosecution or the defense is, as in the 
past, left to the persuasion of military author- 
ity (see sec. 246, Naval Courts and Boards) ) : 


ART. 47. Refusal to appear or testify. 

(a) Every person not subject to this code who— 

(1) has been duly subpenaed to appear as a wit- 
ness before any court-martial, military commission, 
court of inquiry, or any other military court or board, 
or before any military or civil officer designated to 
take a deposition to be read in evidence before such 
court, commission, or board; and 

(2) has been duly paid or tendered the fees and 
mileage of a witness at the rates allowed to witnesses 
attending the courts of the United States; and 

(3) willfully neglects or refuses to appear, or re- 
fuses to qualify as a witness or to testify or to 
produce any evidence which such person may have 
been legally subpenaed to produce; 

shall be deemed guilty of an offense against the United 
States. 

(b) Any person who commits an offense denounced by 
this article shall be tried on information in a United 
States district court or in a court of original criminal 
jurisdiction in any of the Territorial possessions of the 
United States, and jurisdiction is hereby conferred upon 
such courts for such purpose. Upon conviction, such 
person shall be punished by a fine of not more than $500, 
or imprisonment for a period not exceeding 6 months, 
or both. 

(c) It shall be the duty of the United States district 
attorney or the officer prosecuting for the Government 
in any such court of original criminal jurisdiction, upon 
the certification of the facts to him by the military court, 
commission, court of inquiry, or board, to file an infor- 
mation against and prosecute any person violating this 
article. 

(d) The fees and mileage of witnesses shall be ad- 
vanced or paid out of the appropriations for the com- 
pensation of witnesses. 


This article was derived from AW 23, with 
reference being made to AGN 42 (c). By and 
large it is an adoption of what has been the law. 
The principal change from AW 23 is the omis- 
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sion of certain offenses, such as perjury and 
bribery, that are incorporated in AW 23 by 
reference to the Federal statutes making such 
offenses punishable (the important offenses 
against military justice are found in 18 U.S. C. 
206, 210, 1621 and 1622). The reason, as dis- 
closed by the House hearings, for omitting 
these offenses from the language of article 47 
was that since title 18 of the United States Code 
already includes them, it would be needless 
overlapping and repetition to again provide for 
them in article 47. 

A difference noted between article 47 and 
AGN 42 is that the latter applies to “Any per- 
son duly subpoenaed” whereas the former, as 
its predecessor AW 23, applies to “Every person 
not subject to this code,” which, limits its ap- 
plication to civilian witnesses. This observa- 
tion is more technical than practical in that 
AGN 42 (c) has been resorted to by the Navy 
for use only against reluctant civilian witnesses, 
and not against military witnesses. 

As under both AW 23 and AGN 42 (c), three 
conditions are necessary before a civilian wit- 
ness may be subject to the penalty provisions of 
article 47 of the Code. The witness must: (1) 


be duly subpenaed; (2) be duly paid or tendered 
the proper witness fees and mileage; and (3) 


wilfully neglect or refuse to appear or qualify 
asa witness. Upon the happening of these con- 
ditions the witness is, under AGN 42 (c) or 
AW 23, “deemed guilty of a misdemeanor,” or 
under article 47 of the Code, guilty “of an 
offense against the United States.” The sub- 
stitution of the word “offense” in article 47 of 
the Code for “misdemeanor” in AW 23 and 
AGN 42 (c) doesn’t appear important since the 
limits of punishment under all three articles is 
the same: $500 fine, or 6 months imprisonment, 
or both. 

Also, in further perpetuation of what has 
been the law under both AGN 42 (c) and AW 
23, a civilian witness who refuses to testify is 
not tried by court-martial but rather by a 
United States district court or territorial court 
of original criminal jurisdiction on an informa- 
tion filed in such court by the United States dis- 
trict attorney following his receipt of a certifi- 
cation of the facts by the military court whose 
subpena has not been honored. 

We have noted the principal difference be- 


tween article 47 and AW 23, and a relatively 
minor difference between article 47 and AGN 
42 (c). There are two differences of much 
more significance between article 47 of the Code 
and AGN 42 (c). 

The first of these turns on the type of court 
before which a witness must be subpenaed be- 
fore he may be subjected to the penalty pro- 
visions. The first sentence of AGN 42 (c) 
gives that article application to any person 
“subpoenaed to appear as a witness before a 
general court-martial or court of inquiry of the 
Navy.” Neither summary courts-martial nor 
deck courts are included in its provisions. This 
means, of course, that the penalty provisions of 
AGN 42 do not apply to witnesses subpenaed be- 
fore these courts and for this reason we have 
section 651, note 5, of Naval Courts and Boards, 
noted before, stating that the attendance of a 
civilian witness before a summary court-mar- 
tial is optional with the witness and his refusal 
to attend in compliance to a subpena does not 
subject him to any penalty. 

Under article 47 of the Code, there is no par- 
ticular type of court specified. The first sen- 
tence in that article gives it application to every 
civilian witness “duly subpenaed to appear be- 
fore any court-martial, military commission,” 
and so on. This language includes the three 
types of courts—general, special and sum- 
mary—under the Code. In this respect then, 
we have a definite innovation: the broadening 
of the witness-getting powers of what are our 
present-day summary and deck courts. No 
more will you have to issue a “request subpena” 
for a reluctant civilian witness to appear before 
a summary court-martial and then hope he will 
appear out of ignorance of the impotency of 
the subpena. 

In connection with the adding, for the Navy, 
of the subpena penalty provisions for the lesser 
courts, we also have equal subpena power given 
in article 47 to “any military or civil officer 
designated to take a deposition.” This is as it 
has been under AW 23, which contains the same 
language. Although such language is not 
found in AGN 42 (c), the authority of an officer 
designated to take a deposition for a general 
court-martial to compel the appearance before 
him of a civilian witness has been implied from 
the authority of the general court-martial itself 

- (Continued on page 21) 
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CRIMINAL LAW NOTES - 





Prepared by the MILITARY JUSTICE DIVISION of the 


PERJURY—while the uncorroborated testimony 
under oath of one witness is not enough as a matter 
of law to prove the offense of perjury, if this testi- 
mony is corroborated by other evidence which is 
believed by the jury and is found to substantiate 
it, there is sufficient evidence and a second witness 
is not necessary. 

TRIAL COUNSEL—prejudicial conduct by the 
prosecutor is not sufficient error to warrant reversal 
if there are no more than minor lapses throughout 
a long trial. 


@ In United States v. Hiss, a United States 
court of appeals case decided on 7 December 
1950 (185 F. 2d 822), the conviction of the de- 
fendant, Alger Hiss, who was tried in a district 
court on charges of perjury (2 counts), was 
affirmed. 

Following are some of the events leading up 
to the time when the charged perjury was com- 
mitted. The committee on Un-American Ac- 
tivities had, before 3 August 1948, been con- 
ducting investigations of subversive activities 
of governmental employees. On the above date 
Whittaker Chambers appeared before the com- 
mittee in Washington and testified that he had 
formerly been a member of the Communist 
Party in the United States and had been as- 
sociated with the communist group or “ap- 
paratus” in Washington from 1934 to 1938. He 
testified that the object of the group was to in- 
filtrate its members into responsible Govern- 
ment positions with espionage as its ultimate 
goal and further that Alger Hiss had been an 
active member of this organization and of the 
Communist Party. Hiss, during this early 
period, was with the State Department and at 
the time of trial was president of the Carnegie 
Endowment for International Peace. Hiss, in 
New York, on learning from the press about the 
accusation immediately issued a statement in 
denial and requested an opportunity to be heard 
before the committee. The request was granted 
and on 5 August 1948, he appeared before them 
in Washington and not only denied categorically 
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that he was, or ever had been, a Communist or a 
Communist sympathizer, but asserted that he 
did not know anyone by the name of Whittaker 
Chambers. When shown a picture of Whit- 
taker Chambers, he could not recognize it as that 
of anyone he had ever seen and demanded to be 
confronted by the witness. 

Chambers was then recalled, thoroughly ex- 
amined regarding his acquaintance with Hiss 
and gave to the committee information in con- 
siderable detail concerning Hiss’s places of resi- 
dence and their arrangement and furnishings 
as well as about his habits and family. On 17 
August, Hiss and Chambers met for the first 
time in the course of the investigation in the 
presence of members of the committee. Cham- 
bers was pointed out to Hiss and Hiss was asked 
if he had ever known him before. He replied 
by requesting that Chambers be asked to say 
something. Hiss asked him to open his mouth 
wider and Chambers gave his name and stated 
that he was senior editor of Time Magazine. 
Hiss requested that Chambers talk “a little 
more” and then said, “I think he is George 
Crosley but I would like to hear him talk a little 
longer.” 

Hiss then told of his relations with the man, 
Crosley. He said that he had subleased his 
Washington apartment to Crosley at cost in 
1935, that he had seen Crosley in the course of 
business and that he had let him use his old, 
Model-A Ford, that Crosley had stayed at his 
house for two or three or four consecutive nights 
while awaiting his furniture after subletting 
the apartment, and that at one time Crosley had 
bought him a rug which was in part payment 
for the leasing of the apartment. (At the trial 
Chambers testified that he delivered to Hiss as 
a present from the Soviet people, an oriental 
rug.) Hiss also remembered that he once drove 
to New York from Washington and took Crosley 
with him. 

With the permission of the committee, Hiss 
was allowed to examine Chambers. The follow- 
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ing is a quote from the transcript of the Con- 
gressional hearing record: 

“Mr. Hiss: Did you ever go under the name 
of George Crosley? 

“Mr. Chambers: Not to my knowledge. 

“Mr. Hiss: Did you ever sublet an apartment 
on 29th Street from me? 

“Mr. Chambers: No, I did not. 

“Mr. Hiss: Did you ever spend any time with 
your wife and child in an apartment on 29th 
Street in Washington when I was not there be- 
cause I and my family were living on P Street? 

“Mr. Chambers: I most certainly did. 

“Mr. Hiss: You did or did not? 

“Mr. Chambers: I did. 

“Mr. Hiss: Woud you tell me how you recon- 
cile your negative answer with this affirmative 
answer. 

“Mr. Chambers: Very easily, Alger. 
Communist and you were a Communist. 

“Mr. Hiss: Would you be responsive and con- 
tinue your answer. 

“Mr. Chambers: I do not think it is needed. 

“Mr. Hiss: That is your answer. 

“Mr. Nixon (a member of the committee) : 
I will help you with the answer, Mr. Hiss. The 
question, Mr. Chambers, is, as I understand it, 
that Mr. Hiss cannot understand how you would 
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deny that you were George Crosley and yet 
admit that you spent time in his apartment. 
Now would you explain the circumstances? I 
don’t want to put that until Mr. Hiss agrees that 
is one of his questions. 

“Mr. Hiss: You have the privilege of asking 


any questions you want. 
accurate phrasing. 

“Mr. Nixon: Go ahead. 

“Mr. Chambers: As I have testified before, I 
came to Washington as a Communist function- 
ary, a functionary of the American Communist 
Party. I was connected with the underground 
group of which Mr. Hiss was a member. Mr. 
Hiss and I became friends. To the best of my 
knowledge, Mr. Hiss himself suggested that I 
go there and I accepted gratefully. 

“Mr. Nixon: Just a moment. How long did 
you stay there? 

“Mr. Chambers: My recollection was about 
three weeks. It may have been a little longer. 
I brought no furniture I might add. 

“Mr. Hiss: Mr. Chairman, I don’t need to ask 
Mr. Whittaker Chambers any more questions. 
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I think that is an 


I am now perfectly prepared to identify this 
man an George Crosley.’ 

As Chambers had called Hiss a Communist, 
while protected by the immunity afforded a wit- 
ness before a Congressional committee, Hiss 
challenged him to do so without this Congres- 
sional immunity. Chambers repeated the alle- 
gation to the press and Hiss brought civil suit 
against him to recover damages for the alleged 
tort. During the pretrial examination con- 
ducted in that suit, Hiss took the deposition of 
Chambers and demanded his production of 
whatever papers, if any, he had to support his 
accusations against Hiss. 

Following that, on 17 November 1948, Cham- 
bers produced 438 typewritten documents and 
four memoranda written in pencil. It is now 
conceded that the memoranda were in the hand- 
writing of Hiss and that all but one of the docu- 
ments had been written on a Woodstock type- 
writer which had belonged to Mr. and Mrs. Hiss 
and had been kept in their home in Washington. 
The documents were all dated after 1 January 
1938 and ranged in date through the first 2 
months of that year and into the third. These 
typewritten papers were copies of confidential 
documents in the State Department that Mr. 
Hiss could have obtained, and the penciled sum- 
maries were of similar documents which ob- 
viously he did have at least long enough to en- 
able him to make the memoranda. These papers 
so produced proved to be of such a nature that 
even at the comparatively late date of their dis- 
closure, some could not for security reasons 
safely be made public, and the proper officials of 
the Government were advised and took charge 
of them. In response to a subpena served upon 
him by the committee at his farm in Maryland 
the same evening, Mr. Chambers produced from 
a pumpkin, in which he had recently hidden 
them, five rolls of undeveloped microfilm, of 
which two had been made of other confidential 
documents from the State Department, and one 
was found to have been light-struck. 

A Federal grand jury was sitting in the 
Southern District of New York at the time, in- 
vestigating possible violations of the criminal 
laws of the United States including those relat- 
ing to espionage. Both Chambers and Hiss 
were called before it. Chambers testified to 
the effect that the typewritten copies of the 

(Continued on page 23) 
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DURNAL 


RECOGNIZING HEARSAY EVIDENCE 


By LT. JOHN P. MARLAIS, USN 


A convincing argument on either side of 
an objection to the introduction of evidence, 
on the ground that it is hearsay, requires an 
understanding of the definition of the term. 

The author defines the term for you in a 
way that is easy to remember, using explana- 
tory examples together with a discussion of 
the underlying purposes of the rule. 





Cr OF THE MOST frequent and familiar 
objections made during the course of a 
trial is that some particular evidence sought to 
be introduced is hearsay and therefore not ad- 
missible. The rule that hearsay evidence is not 
admissible, when objected to, is so well settled it 
is seldom commented upon except for statements 
of the rule itself. The controversy that arises, 
is not with the rule, but whether the particular 
evidence sought to be introduced comes within 
the definition of hearsay evidence. 

The doctrine of inadmissibility of hearsay 
evidence was originated about two centuries ago 
for the express purpose of keeping unreliable 
and untrustworthy testimony and documents 
from reaching a jury. Over the period of years, 
either because of necessity or because the rea- 
sons for excluding hearsay evidence were satis- 
fied in some manner, exceptions to the rule were 
developed. These exceptions to the hearsay rule 
(extrajudicial confessions, admissions, dying 
declarations, former testimony, official records, 
spontaneous exclamations, business entries, 
etc.) comprise the subject of the majority of the 
discussions by courts and writers rather than 
the hearsay rule itself, because more hearsay 
evidence is admitted through the exceptions 
than is excluded by the rule. 

Despite the establishment of these exceptions, 
a considerable amount of controversy still arises 
in trials as to what hearsay evidence is. On 
many occasions a court will erroneously allow 
inadmissible hearsay evidence to be introduced 
or will exclude evidence that should properly 
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have been allowed to come in, on the ground that 
it is hearsay. This article will be devoted only 
to the problem of what hearsay evidence is, the 
effect that the erroneous introduction of inad- 
missible hearsay may have upon a conviction, 
and the establishment of a guide or test that 
should prove to be helpful in determining when 
evidence is hearsay. 


A few reminders 


In order to fully understand hearsay from a 
practical point of view, it is necessary to: ex- 
amine the function and responsibility of the 
court, and the purposes for which testimony is 
offered into evidence. The word “court” as used 
in this article is used in its broad sense to indi- 
cate the dual function of a military court-mar- 
tial acting as both judge and jury. It should 
be noted in this regard, that the Uniform Code 
of Military Justice provides for a law officer in 
general courts-martial, who will, broadly speak- 
ing, have the responsibility and function of act- 
ing asajudge. For the most part, the members 
of the general court-martial will not perform 
the dual functions of judge and jury, but will act 
as the jury. 

The court has the responsibility of listening to 
the testimony of witness and ascertaining the 
facts upon which the guilt or innocence of the 
accused may be determined. Inasmuch as this 
determination should be based on true facts 
only, safeguards have been developed in order 
to insure that the testimony of witnesses, and 
documents introduced into court, constitute only 
the true facts. The law therefore requires that 
only testimony of facts given under oath can be 
considered, on the theory that when one testi- 
fies under oath he is more prone to tell the truth. 
Before documents can be introduced they must 
have been made under prescribed conditions and 
their authenticity established in a prescribed 
manner. Secondly, a witness who knows that 
his testimony will be subject to attack by the 
opposing counsel on cross-examination is more 
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apt to tell the truth. Thirdly, in criminal cases, 
a further safeguard has been provided for by 
the Constitution of the United States, wherein 
Article VI provides “that the accused shall 
enjoy the right to be confronted with the wit- 
nesses against him.” It is a well-recognized 


principle that a person is more likely to be re- 
luctant to say untrue things about a person who 
is confronting him than he would be in his 
absence. 

Evidence, either oral or written, is ordinarily 
introduced either for the purpose of establish- 
ing the fact that is contained in the oral state- 


ment or written document, or for the purpose 
of establishing that a particular oral statement 
or written document was in fact made. The 
facts ascertained from the evidence introduced 
for either of these purposes is the basis for the 
court’s determination of guilt or innocence of 
the accused. 


Hearsay defined 


Keeping in mind the purposes of introducing 
evidence and the responsibility and function of 
the court, we can develop our test for determin- 
ing when evidence is or is not hearsay. Hear- 
say evidence is defined as evidence that is in- 
troduced to establish the truth of the matter 
asserted therein, and that does not derive its 
force solely from the witness himself, but rests 
also in part on the veracity, competency, and 
knowledge of some other person. That defini- 
tion states no more than this: when a person tes- 
tifies in court as to what he hears said out of 
court or seeks to introduce into evidence some- 
thing written out of court by someone other 
than himself (other than a deposition), and the 
court is concerned with the truth of what was 
said or written out of court, the testimony or 
writing is hearsay. 


The test 


It should be apparent therefore, that the first 
thing that must be decided in determining 
whether any particular evidence is hearsay or 
not, is the question of whether the court is con- 
cerned with the truth of the statement that was 
made out of the presence of the court and is 
being testified to by a person other than the one 
who made the statement. It follows that an ob- 
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jection on this ground will property lie only 
where the purpose of introducing the evidence 
is to establish the truth of the matter that is 
contained in it. A question and answer guide 
for determining what evidence is properly 
within the scope of the hearsay rule can be 
stated thus: “What is the purpose for introduc- 
ing a statement made out of the presence of the 
court and related by a person other than the 
one who made the statement? If it is to estab- 
lish as facts the matter contained in the state- 
ment, then it is hearsay evidence.” 

Illustrations should make this more clear. In 
a case involving a striking, prosecution witness 
(P) testifies, “X told me A (the accused) struck 
B in the face with his fist.” The purpose of in- 
troducing such testimony was to establish the 
fact in issue, that A struck B. Since the evi- 
dence was introduced for the purpose of estab- 
lishing the fact contained in the declaration, 
and the court is concerned with the truth of 
such declaration, it comes within our guide and 
is hearsay testimony. 

In another case, an accused is being tried for 
larceny of clothes from a locker. Witness (P) 
is able to testify, “X told me that he saw A (the 
accused) leave the quarters in which the locker 
was located with a bundle resembling clothes 
about the same time the clothes were stolen.” 
The purpose of introducing this testimony was 
to establish the fact that the accused was at the 
scene of the alleged offense and that he had a 
bundle, from which facts the court could infer 
the guilt of the accused of the offense charged: 
Since the evidence was introduced for the pur- 
pose of establishing the facts contained in the 
declaration, and the court is concerned with the 
truth of the declaration, it cofses within our 
guide and is hearsay testimony. 

It should be noted that in each of the illustra- 
tions, witness (P) was under oath, and subject 
to cross-examination in the presence of the ac- 
cused, and therefore the court could properly 
rely on the truth of P’s testimony that X did 
make statements to him. But that does not as- 
sure the court that X was telling the truth when 
he made the statements to P. X was not in the 
court and under oath and subject to cross-exam- 
ination when he made the statements to P; 
therefore, it is not possible for the court, 
through examination of witness P, to determine 
whether X was telling the truth. Witness P was 
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ot present at the alleged acts and cannot vouch 
or the truthfulness of what X told him. None 
pf the safeguards created by the law that tend 
o insure that only true facts be ascertained, 
vere present in either of the illustrations. 

Taking the first illustration and changing the 
acts slightly, the reason for excluding hearsay 
an be brought out even more clearly. Suppose 
hat P testified that he was told by X, that while 
X was having a conversation with a group of 

en, C, one of the men in the group, told the 
group that he, C, saw the accused strike B in 
the face. It is readily apparent that possibili- 
ties of the actual event being related incorrectly 
are greatly increased as the story passes each 
relator. 

The fact that a statement made out of court 
was made officially does not alone take the state- 
ment out of the category of hearsay. An illus- 
tration of this is a case where it was necessary 
to establish the time at which the accused re- 
turned to his ship. The prosecution called the 
commanding officer of the ship who testified that 
he was not on board when the accused reported 
but that the next morning, K, whom he pre- 
sumed was on board at the time of the alleged 
return, officially reported to him the return of 
the accused to the ship. That this testimony is 
hearsay should be easily recognized, and the fact 
that it was of an official nature does not exclude 
it from the operation of the rule. 


Illusory hearsay 


Some statements made out of the presence of 
the court and not made under oath or subject to 
cross-examination at the time they were made 
are not hearsay. When the evidence is offered 
for the sole purpose of establishing the fact 
that a particular statement was made it is not 
hearsay but is original evidence of that fact. 
The necessity of establishing that a particular 
statement was made arises most often in cases 
where the offense alleged is committed in whole 
or in part by means of spoken words. Examples 
of such offenses are disobeying the lawful or- 
ders of his superior officer, falsehood, using 
provoking words toward another person in the 
Navy, disrespectful language, and uttering se- 
ditious words. 

In such cases, the issue for the court to decide 
is whether the statement alleged to have been 
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spoken was in fact spoken. The court is not 
concerned with the truth or falsity of the state- 
ment. A good illustration is where the accused 
is charged with using disrespectful language, 
and a witness testifies that he heard the accused 
say to a superior officer: “Only morons talk like 
you do.” The court, of course, is not concerned 
with establishment of the truth of the remark, 
but only whether it was in fact made. The wit- 
ness is relating a matter that he knows of his 
own knowledge, and is under oath and subject 
to cross-examination. It is therefore clear that 
his testimony is not hearsay, but is original evi- 
dence of the fact in issue. The same would be 
true in a case where the accused is charged with 
writing such a statement. Once the authen- 
ticity of the document is established (that the 
accused wrote it), it could be introduced to es- 
tablish the fact it was written, and would not be 
introduced for the purpose of establishing the 
truth of its content. 

It might be well to illustrate how the above 
statement could be hearsay. If the witness tes- 
tified, ‘A told me that he heard the accused say 
to the superior officer, ‘Only morons talk like 
you do,’ ” the question of whether or not A had 
heard that statement made by the accused would 
be a matter of concern for the court, since the 
witness is testifying to a matter that he does not 
know of his own knowledge. 


Effect of hearsay evidence upon a conviction 


The erroneous introduction of hearsay evi- 
dence and consideration of it by the court in 
determining the guilt or innocence of the ac- 
cused raises an interesting question. The rule 
in Federal and most State courts is to the effect 
that where hearsay evidence is admitted and 
considered by the court, in absence of any ob- 
jection by counsel, the evidence is to be con- 
sidered and given its natural probative value as 
if it were in law admissible. That rule has not 
always been followed in military court-martial 
review decisions. The Manual for Courts Mar- 
tial, United States, 1951, which was recently ap- 
proved and will be used when the Uniform Code 
of Military Justice goes into effect on 31 May 
1951, states that hearsay does not become com- 
petent evidence because received by the court 
without objection. 


(Continued on page 22) 





WHAT IS A “NAVAL STATION’? 


By CDR JOHN C. ROBERTS, USN 


There are many federal statutes pertaining 
to the Naval Establishment that give a com- 
manding officer of a “naval station” authority 
to perform various acts. 

If you don’t know whether your activity is 
a naval station within the meaning of these 
statutes, this article will be helpful in furnish- 
ing a basis for determination. 

In addition, the historical approach that 
the author has taken clarifies some of the rea- 
sons for the present-day laws and regulations 
governing shore activities. 





REQUENTLY THE QUESTION arises as 
to whether or not a particular shore activity 
of the Navy is a “naval station” within the 
meaning of that term as it is used in various 
statutes and regulations relating to the naval 
service. As in the case of many Army installa- 
tions that are neither “forts” nor “arsenals,” 
so there are many naval activities on shore that 
do not fall within the classification of “naval 
stations.” 

This article discusses the meaning of the 
term “naval station”—particularly with regard 
to the statutes (summarized in the next para- 
graph) that have received much consideration 
by the Navy Department in connection with its 
use. These statutes are, briefly, those that au- 
thorize certain officers to convene general 
courts-martial, summary courts-martial and 
deck courts. 

Article 26 of the Articles for the Government 
of the Navy states that summary courts-martial 
may be convened by the “commandant of any 
navy yard or naval station.” A similar pro- 
vision with respect to special courts-martial is 
contained in article 23 (5) of the Uniform Code 
of Military Justice. Under the provisions of 
article 38 of the Articles for the Government of 
the Navy, and the corresponding provisions of 
the Uniform Code of Military Justice (article 
22), the “commanding officer of a naval sta- 
tion . . . beyond the continental limits of the 
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United States” is authorized to convene a gen- 
eral court-martial. Similarly, article 69 of the 
Articles for the Government of the Navy, in 
connection with the administration of oaths, 
states that “commandants of navy yards and 
stations ...” are authorized to administer 
oaths for purposes of naval administration. 

Many other statutes use the term “naval sta- 
tion,” and in the administration of these stat- 
utes, authority or lack of authority may hinge 
on the meaning attached to the term. A brief 
reference to the history of the term “naval sta- 
tion” as it has been used in the regulations and 
orders of the Navy Department, together with 
an examination of pertinent opinions of the 
Judge Advocate General construing some of the 
statutes using the term, will be of interest and 
value in connection with this topic. 


Historical development 


During the first nine years after the adoption 
of the Constitution—from 1789 to 1798—the 
Navy was under the War Department. By the 
Act of 30 April 1798 (1 Stat. 553), however, a 
Navy Department was created as a separate 
executive department under a Secretary of the 
Navy, “whose duty it shall be to execute such 
orders as he shall receive from the President of 
the United States, relative to the procurement 
of naval stores and materials and the construc- 
tion, armament, equipment and employment of 
vessels of war, as well as all other matters con- 
nected with the Navy establishment of the 
United States.” 

In these early days, the small office force in 
Washington that managed Navy business was 
concerned primarily with operating the sailing 
fleet of the Navy—the shore establishment was 
of little importance. The first “Rules for the 
Regulation of the Navy,” which were patterned 
after the regulations of the British Navy, con- 
tained little that has to do with shore activities 
and did not refer to “naval stations” at all. The 
first Articles for the Government of the Navy 
(act of 2 March 1799) referred only infer- 
entially to shore activities of the Navy. 
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When steam became a motive power, as steel 
began to replace wooden ships, and as new 
ordnances appeared, shore activities of the Navy 
took on added importance in the administration 
of naval affairs. Technical developments in 
naval material called for more Congressional 
action with reference to the shore establishment. 
The Navy had expanded considerably from the 
small sailing fleet that comprised the Navy at 
the time of the adoption of the Constitution, and, 
due to these new developments, the shore estab- 
lishment also began to expand. 

Predecessors of the naval station 


The “Rules, Regulations and Instructions for 
the Naval Service” of 1818 did not mention 
“naval stations” but it did give in detail the 
duties of a “Commandant of a Navy Yard.” In 
Navy Regulations (1841), however, an entire 
chapter was added on the subject of “The Com- 
mander of a Post or Coast Station.” The first 
article of this chapter read: “Whenever an offi- 
cer shall be appointed to the command of a port, 
or coast station, in the United States, the limits 
of the command will be defined by the Secretary 
of the Navy.” Certain duties were imposed 
upon the commander of the port or coast station 
by these regulations and it was stated that such 
commander shall exercise no authority or con- 
trol over the commanding officer of a “navy 
yard.” These “ports” or “coast stations” later 
became just “naval stations’ (commands of 
such importance that they at least rated a “‘com- 
manding officer’’) but, as may be noted, a “naval 
station” was distinguished by regulation from 
a “navy yard.” Apparently, many of these 
“ports” or “coast stations” were adjacent to a 
navy yard, or included a navy yard within their 
limits. 

The 1865 edition of Navy Regulations indi- 
cates that a “naval station” was a command of 
great importance that sometimes included sev- 
eral activities. These regulations authorized 
an officer to command both a naval station and a 
navy yard but stated that “whenever an officer 
shall be appointed to command of a station in 
the United States and not at the same time to 
the immediate command of a particular navy 
yard, the geographical limits of his command 
shall be defined by the Secretary of the Navy.” 

Navy Regulations (1870) show a change in 
the organization of “naval stations” by provid- 
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ing for “Port Admirals.” These “Port Ad- 
mirals” in general were assigned duties previ- 
ously assigned to “commanding officers” of 
naval stations. The office of “Port Admiral” 
disappeared in Navy Regulations (1893) but 
otherwise substantially the same provisions of 
previous issues relating to naval stations and 
navy yards were retained. 

All of the above regulations dealing with this 
subject indicate that naval line officers of high 
rank would normally be expected to command 
a naval station and that such stations were con- 
sidered to be complete activities (with medical 
officers, supply officers, and so on) requiring the 
exercise of command to run them. 

A navy yard, either alone or with other ac- 
tivities adjacent thereto, was later included 
within the term “naval station,” but has con- 
tinued to bear a different designation to indi- 
cate, specifically, those important activities de- 
voted primarily to docking, repair and supply, 
and that might also include facilities for build- 
ing and manufacturing. 

“Naval station” first defined in 1911 

The relative importance of activities classified 
as “naval stations” decreased with the publi- 
cation of later orders and regulations of the 
Navy Department and particularly after the 
creation of naval districts in 1918. Many new 
inland activities had appeared in the shore es- 
tablishment such as branch hydrographic of- 
fices, radio stations, supply depots, and so on. 
Although these new activities had little resem- 
blance to the early “naval stations,’”’ which were 
ports devoted primarily to servicing the operat- 
ing forces of the Navy, many of them, if they 
met certain conditions, were still considered to 
be “naval stations.” This is demonstrated by 
reference to the first definition of a “naval sta- 
tion” that appears in an official publication of 
the Navy Department—General Order No. 135, 
December 6, 1911, which stated in part as 
follows: 

“Much uncertainty has existed and consider- 
able confusion has been caused by the different 
interpretations which have been given to certain 
well-known naval terms, and in order to ensure 
similarity in their use and meaning, the follow- 
ing definitions are published for the information 
and guidance of the naval service: 

“*A naval station is any establishment for 
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building, manufacturing, docking, repair, sup- 
ply or training under the control of the Navy. 
It may include several such establishments.’ ” 

In a memorandum of the Judge Advocate Gen- 
eral dated 4 May 1912, File No. 26287-1183, it 
was held that the Naval Torpedo Station, New- 
port, R. I., under the command of the Inspector 
of Ordnance in Charge, was a “naval station” 
within the meaning of the law empowering the 
commandants of naval stations to convene sum- 
mary courts-martial and deck courts, and that 
the Inspector of Ordnance in Charge was thus 
authorized to convene summary courts-martial 
and deck courts. It was also held that the Naval 
Proving Ground, Indianhead, Md., and the Naval 
Home, Philadelphia, Pa., were naval stations 
within the meaning of the definition of a naval 
station contained in General Order No. 135 of 
1911, quoted in part above, and therefore within 
the meaning of the term as contained in the law 
authorizing commandants of naval stations to 
convene summary courts-martial. In an opinion 
dated May 26, 1914, the Judge Advocate Gen- 
eral held, however, that the Superintendent of 
the Naval Radio Service, who exercised author- 
ity over radio stations widely separated through- 
out the country, was not a “commandant of a 
naval station” within the meaning of the statute 
and as defined in existing publications. The 
name by which a naval activity was called, there- 
fore, such as “Naval Observatory,” “Naval Dis- 
ciplinary Barracks,” “Naval Hospital,” “Naval 
Proving Ground,” was not necessarily material 
and did not, in itself, make the activity any the 
less a “naval station” within the technical 
understanding of that term. 

Much of the real property acquired by the Fed- 
eral Government has been the subject of some 
law. and such laws have referred to the property 
by various names, such as “depots,” “maga- 
zines,” “air stations,” “radio stations,” etc., but 
the reference in this way to the specific purpose 
for which the property was acquired is not deter- 
minative of the question as to whether or not 
the particular activity is a “naval station.” 


Definition of 1920 and a case under it 

The original Article 2050 (i) of Navy Regula- 
tions (1920) defined a “naval station” as follows: 
“A naval station is the location of a particular 
form of naval activity, and may or may not form 
part of a naval base.” 
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This article was removed from Navy Regula-™ Direc 
tions (1920) by Change No. 20, apparently for cer-in 
the reason that such general definition was use- Tod 

oday 
less as stated. Ar 

While this definition was in effect, however, 
the Judge Advocate General had occasion to con- 1948- 
sider the definition of the term “naval station” ae 
in connection with article 38 of the Articles for 
the Government of the Navy (CMO 4, 1934, 9). “ bar 
In that case a general court-martial was con- al 
vened by the Commandant, 14th Naval District i 7 “e 
and Navy Yard, Pearl Harbor, T. H. The ac- ite : / 
cused entered a plea in bar of trial on the ground T 
that the court was without jurisdiction, due to the ; 
the fact that the convening authority was not aie 
authorized to convene a general court-martial, vale Y 
since the commandant of the navy yard outside “offic 
the continental limits of the United States was speal 
not authorized to convene a general court-mar- spon: 
tial except in time of war, if then so empowered die 
by the Secretary of the Navy. The Judge Ad- 8 19: 
vocate General held that the Navy Yard, Pear! fink d 
Harbor, T. H., was a naval station as defined cane 
by Article 2050 (i), Navy Regulations (1920), “Sur 
supra; that it was beyond the continental limits refer 
of the United States, and therefore the com- ant 
mandant had authority to convene general to th 

courts-martial under authority of article 38,8 orice 
paragraph 1 of Articles for the Government of W: 
the Navy. nitio 
To meet the qualifications of a “naval station” the » 
at least two requirements have always been quire 
necessary, even though they were not specifical- ject : 
ly mentioned in any of the above general defini- meat 
tions of that term: (1) the activity was re- cludi 
quired to be complete in itself and not just an thing 
administrative part of a larger station or com-§ ....4 
mand; (2) it was required to have an officer inf ,. re 
“command.” In determining whether an offi- § gictj 
cer was a “commanding officer” or a “comman- 
dant” of a “naval station,” the name or title 
assigned to him was not considered at all con- 
clusive. The actual duties performed by the 
officer in command were the important factors 
in determining whether such official was a “com-§ (7! 





manding officer,” or a “commandant” within 
the meaning of the statutes. If it appeared that 
an officer exercised the duties generally under- 
stood as belonging to a “commandant,” such 
facts would make that officer a “commandant” 
even though he had the official title of ‘The 
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Director,” “the Manager, Navy Yard” or “Offi- 
cer-in-Charge,” and so on. 
Today’s definition 

Article 0782 (2) of U. S. Navy Regulations, 


1948—the present regulation on the subject— 
defines the term “‘naval station” as follows: 


“The term ‘naval station’ shall be construed. 


to mean a naval activity on shore, having a com- 
manding officer, and located in an area having 
pued boundaries, within which all persons are 
subject to naval jurisdiction and to the author- 
ity of a commanding officer.” 

To qualify as a “naval station” as defined by 
the above article, a naval activity on shore, 
among other things, must: (1) have a “com- 
manding officer” (as distinguished from an 
“officer in charge,” which term today, generally 
speaking, signifies an officer assigned the re- 
sponsibility of directing special units under the 
direction of a “commanding officer” (see CMO 
8, 1949, 199) ) ; (2) be located in an area having 
fixed boundaries (this would exclude those offi- 
cers in command of an activity similar to the 
“Superintendent of the Naval Radio Service” 
referred to above) ; and (8) all persons in the 
area must be subject to naval jurisdiction and 
to the immediate authority of the commanding 
officer. 

With possibly one exception, the current defi- 
nition is clear and unambiguous with respect to 
the requirements of a “naval station.” The re- 
quirement that “all persons * * * must be sub- 
ject to naval jurisdiction” could be construed as 
meaning that all persons within the activity, in- 
cluding civilians, are subject to, among other 
things, naval courts-martial jurisdiction. The 
word “jurisdiction,” however, must be construed 
as referring only to “naval administrative juris- 
diction” and not “naval court-martial jurisdic- 


tion” (File JAG:II:ETK:ecw, dated 26 May 
1940). Civilians within a naval station in the 
continental limits of the United States, whether 
they be guests, visitors, or employees of the 
Navy Department, and whether the United 
States had “exclusive” or “concurrent” juris- 
diction over the area, are subject to the admin- 
istrative control of the naval commander and 
are bound to obey the station rules as to re- 
stricted areas, vehicle speed, and so on. But 
they are not subject to court-martial for any, 
even serious, offenses committed within the lim- 
its of the station. 

The current definition contains no require- 
ments that the Federal Government have “ex- 
clusive” or even “concurrent” jurisdiction over 
the area comprising the “naval station” nor is 
there any requirement that the real estate be 
owned by the United States. 

It is apparent from the foregoing that when- 
ever a general definition of the term “naval sta- 
tion” has appeared in an order or regulation of 
the Navy Department, such definition has been 
considered as controlling in connection with the 
question as to what activities of the Navy are 
“naval stations” within the meaning of the stat- 
utes concerning the convening of summary and 
general courts-martial, and administration of 
oaths. for the purposes of naval administration. 
When a general definition has appeared in an 
order or regulation, it has thus been given an 
all-purpose effect within the naval establish- 
ment. It appears, therefore, that the question 
as to what naval activities are to be regarded 
as “naval stations” within the meaning of the 
several statutes containing that term may well 
be regarded as having been left by Congress to 
be determined by decisions or regulations 
within the naval establishment. ~¢ 





WHAT THE FEDERAL 


(These cases appear as matter of historical interest, and 
are not to be interpreted as representing the present law.) 


The claimant, Edward T. Strong, being a 
Lieutenant Commander in the United States 
Navy, by an order of the Secretary of the Navy 
of February 4, 1886, was directed to report for 
duty as executive officer on board the United 
States receiving ship Wabash at Boston, Mas- 
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COURTS HAVE SAID 


sachusetts. The order designated his employ- 
ment as “shore duty.” In compliance with 
the order he reported for such duty on board 
the ship on February 20, 1886, and continued 
from that time to discharge the required duties 
on board such ship until May 11, 1886, when he 
was relieved from duty thereon. During that 
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period he was allowed and paid only as for shore 
duty. He claimed to be entitled to receive pay 
for sea service. Judgment was rendered in his 
favor by the Court of Claims for $111.20, being 
the difference between shore pay and sea pay. 
From this judgment the United States prose- 
cutes the present appeal. 

From the findings of facts it appears that the 
Wabash is a receiving ship built of wood, about 
31 years old, stationed at the navy yard in Bos- 
ton for over 12 years past. The vessel is and 
has been used as a naval recruiting station 
whilst at the Boston Navy Yard. There is a 
roof built over the deck. The ship is connected 
and communicates with shore by a rope. There 
is a large boat or scow that plies between the 
ship and the wharf by means of a crank and 
connected with the rope. Steam is used only 
for heating purposes and pumps. All the an- 
chors have never been taken up at the same 
time. Row boats were also used in going to 
and from the ship. The Wabash has remained 
in the same place in which she was anchored 
since October 28, 1875, and has been and was, 
during the time of service thereon by the claim- 
ant, under the orders and direction of the Sec- 
retary of the Navy. During the period of the 
claimant’s service thereon she was not in a safe 
condition for cruising. She is a sailing and 
steam vessel, and had on board sails, spars, and 
tackle; she was capable of being taken out to 
sea under steam, her machinery and boilers be- 
ing sufficient for that purpose; she could have 
been taken out to sea under sail, but in the 
condition of her boilers and machinery and her 
sailing apparatus, without repairs, it would not 
have been, in either case, advisable or safe. 
The duties of executive officer of the vessel per- 
formed by the claimant were similar to those of 
executive officers on cruising ships. In addi- 
tion to those he had other duties, which were 
more exacting and arduous than those on board 
cruising ships. During the time he was at- 
tached to the vessel the claimant was required 
to have his quarters on board, and was obliged 
to wear his uniform, to mess there; and was 
not permitted by the rules of the service to live 
with his family. The Wabash, during the time 
of the claimant’s service thereon, was not in 
what was technically known as a commission 
for sea service. Duty on board a receiving ship 
since 1843, has not been regarded as sea service 
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by the Navy Department. An order of the De- 
partment issued that year declared that “the 
receiving ships at the several stations are not 
to be considered vessels in commission for sea 
service, except, as may sometimes be the case, 
while going from one port to another.” 

In the case of The United States v. Symonds, 
120 U. S. 46, 50, it was decided: “That the sea 
pay given in paragraph 1556 may be earned by 
services performed under the orders of the 
Navy Department in a vessel employed, with 
authority of law, in active service in bays, in- 
lets, roadsteads, or other arms of the sea, under 
the general restrictions, regulations, and re- 
quirements that are incident or peculiar to serv- 
ice on the high sea. It is of no consequence in 
this case that the New Hampshire was not, dur- 
ing the period in question in such condition that 
she could be safely taken out to sea beyond the 
main land. She was a training ship, anchored 
in Narragansett Bay during the whole time cov- 
ered by the claim of appelee, and was subject 
to such regulations as would have been enforced 
had she been put in order and used for purposes 
of cruising, or as a practice ship at sea. Within 
the meaning of the law, Symonds, when per- 
forming his duties as executive officer of the 
New Hampshire, was at ‘sea.’ ” 

We are unable to find any ground of distinc- 
tion between the present case and that of 
Symonds. It results that the claimant was en- 
titled by law to pay for sea service. The judg- 
ment of the Court of Claims is accordingly Af- 
firmed. (United States v. Strong, 125 U.S. 656 
(1888) .) 





Chief Justice Richardson delivered the opin- 
ion of the court: 

Allotments by officers and others of the Navy 
from their pay, towards the support of their 
families or other relatives during absence on 
public duty, are by the Navy Regulations gov- 
erned by minute and strict directions and re- 
quirements. 

They must not exceed one-half the pay of the 
person, except by special permission of the Sec- 
retary of the Navy. After having been signed 
they must have the approval of the commanding 
officer of the vessel or station to which the per- 
son is attached, and will be registered by the 
pay officer of such vessel or station; they must 
be executed in duplicate, and in the case of com- 
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missioned or warrant officers one part is trans- 
mitted by the pay officer who has registered 
them to the Fourth Auditor’s Office, and they 
are are subject to various other regulations. 
(Navy Regulations of 1876, § 11, p. 124.) 

The claimant, about to leave in the Jeannette 
on the Arctic Exploring Expedition, made an 
allotment of $90 a month from his pay to his 
wife for the term of 3 years, in conformity with 
the regulations. This he had a right to do, and 
as it was less than half his pay neither the Sec- 
rctary of the Navy nor anybody else had a right 
tc interfere with it. It was registered with the 
Fourth Auditor, whose only authority in the 
natter was to audit an account monthly for $90 
in favor of Mrs. Melville. It was also registered 
w ith the pay officer of the Jeannette, from whom 
the claimant had a right ‘to draw the balance of 
his pay. 

During his absence, and without his consent 
or knowledge, the Secretary of the Navy under- 
took to “authorize” the Fourth Auditor to in- 
crease the amount of the allotment $50 a month, 


that is, to $140 a month instead of $90, and 
thereby the defendants were led to pay Mrs. 
Melville $650 beyond the claimant’s allotment. 
The Secretary of the Navy had no legal power 
to give such an authorization, and the Fourth 
Auditor, whose duty in the premises was fixed 
by law and the regulations, above and beyond 
the control of the Secretary, derived no author- 
ity from it. The order was not only an inter- 
ference with the rights of the claimant, whose 
salary was wholly within his own control to ap- 
propriate as he saw fit, but was in contraven- 
tion of the duties and obligations of the pay 
officer of the Jeannette, who under the law was 
authorized to pay the claimant all his salary 
above the $90 allotted by him, and in the distant 
region where he was it could not be known to 
him that any larger sum was deducted by the 
Fourth Auditor and paid to someone else. 

The claimant is entitled to recover the sum 
of $650, withheld from his salary, and judg- 
ment will be so entered. Melville v. U.S. (23 Ct. 
Cl. 74 (1888) ). 





EARLY COURT-MARTIAL ORDERS 





General Court-Martial Orders No. 16, Navy 
Department, Washington, May 4, 1882. 


CHARGE—“Violation of Section Nine, Ar- 
ticle Eight, of the Articles for the Government 
of the United States Navy.” 

Specification—“In this, that the said J— C. 


C—, master, United States Navy, attached to : 


and serving on board of the U. S. S. Yantic 
(third rate) off Aspinwall, United States of Co- 
lumbia, on or about the sixth day of February, 
eighteen hundred and eighty-two, while officer 
of the deck during the middle watch, and after 
having received particular orders from Com- 
mander Edwin T. Woodward, commanding the 
said United States Ship Yantic, when he, the 
said J— C. C—, master, United States Navy, 
took charge of the deck, at or about mid- 
night, to keep a bright lookout on the wind and 
sea, and to call the said Commander Woodward 
at once if any change occurred, and after hav- 
ing been informed by the officer of the first 
watch that the weather had been squally, and 
that two fires had been lighted under each 
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boiler, the gangway-ladders unshipped and the 
lower booms gotten alongside in expectation of 
a ‘Norther,’ did spread a pea-coat on an arm- 
chest near the cabin companion-way on the 
poop-deck, and did lie down; and that upon the 
occasion of Commander Woodward’s appear- 
ance on deck, shortly after 1 o’clock in the morn- 
ing of the said day, and after having been 
aroused by the quartermaster of the watch, he, 
the said J— C. C—, master, United States 
Navy, did sit up and look around and did again 
lie down until the said Commander Woodward 
hailed the cabin orderly some time later.” 

To which charge the accused, Master J— C. 
C—, U. S. Navy, being called upon to plead, 
pleaded “not guilty.” 


FINDING 


The Court having maturely considered the 
evidence adduced, found the accused, Master 
J— C. C—, U. S. Navy, as follows: 

Specification of the Charge, “Proved, except 
the words, ‘did spread a pea-coat on an arm- 
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chest near the cabin companion-way on the 
poop-deck.’ ” 
Of the CHARGE, “Guilty.” 


SENTENCE 


The Court thereupon sentenced the said 
Master J— C. C—, U.S. Navy, “to be suspended 
from duty for a period of 6 months, on half 
waiting orders pay, and to be reprimanded in 
General Orders by the Secretary of the Navy.” 

II... The proceedings, findings and sen- 
tence of the General Court-Martial, in the 
foregoing case of Master J— C. C—, U. S. 
Navy, were approved by Rear Admiral R. H. 
WYMAN, who mitigated the sentence as fol- 
lows: “to be reprimanded in General Orders by 
the Honorable Secretary of the Navy.” 

III... An examination of the evidence in 
this case, leave no doubt as to the culpability of 
Master C—, as charged. It shows that, at 


the time specified, this officer, who was in charge 
of the middle watch, had been particularly in- 


structed by his commanding officer to be vigilant 
in the discharge of his duties as officer of the 
deck. The reasons for this precautionary order 
were made known to Mr. C—, and it is evident 
that his commander retired from the deck 
with the impression that his instructions would 
be faithfully observed. On the contrary, how- 
ever, Mr. C—, regardless of the responsibii- 
ity resting upon him as officer of the deck, and 
forgetful of the confidence reposed in him, 
chose, in the exercise of his own judgment as 
to the necessity of a careful watch on his part, to 
lie down, with such preparation for rest as in- 
dicated a deliberate intention to evade his in- 
structions and to neglect his duty. 

The punishment awarded by the Court in this 
case is not inadequate to the offense of which 
Master C—was found guilty ; and he should ap- 
preciate the clemency which has been exercised 
in his behalf. 


WM. E. CHANDLER, 
Secretary of the Navy. 





DIGESTS ... 


(Continued from page 2) 


DANGEROUS WEAPONS 


@ An accused who admitted having thrown two 
small stones at a civilian policeman and a group 
of several other civilians on a dark night at a 
distance of 30 to 60 feet was convicted of 
“Assault with a dangerous weapon.” 

The opinion of the Judge Advocate General 
indicated that in order to sustain a conviction 
of this type of aggravated assault, the evidence 
must show use of a weapon which is likely to 
produce death or great bodily harm. 

The rule on what constitutes the class of dan- 
gerous weapons was restated in this case to 
include: 

1. Those weapons, such as guns and knives, 
that are clearly lethal and may be declared so 
as a matter of law. 

2. All others depending upon their capability 
of producing death or great bodily harm in the 
manner and under the circumstances in which 
they are used. 

It was held that the stones, as used here, were 
not dangerous weapons. ¢ 
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CODE AND YOU... 


(Continued from page 4) 


your case developed for it in an adversary type 
of proceeding which is more akin to procedures 
before civilian appellate courts. 

A decision by the Board of Review of any 
service may be appealed to a single court of 
three civilian judges, which sits over all the 
services, and is known as the Court of Military 
Appeals. This Court, before which appellate 
counsel may also appear, is limited in its review 
to matters of law only. It cannot consider 
questions of fact or the appropriateness of the 
sentence. The final authority with regard to 


the sentence is the Secretary of the appropriate § 


Department, subject, of course, to the Presi- 
dent’s general pardoning power under the Con- 
stitution and the requirement that no death 
sentence shall be executed until approved by the 
President. The power to act with respect to 
the finding of guilt or innocence is taken away 
from the Secretary of each Department so that 
he no longer has his former authority with 
respect to questions of law and fact. 

A new provision in the Code protects the ac- 
cused if the sentence, though approved, is sus- 
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pended. That suspension cannot be vacated at 
the whim of the commanding officer, for the 
Code provides that prior to revoking the sus- 
pension there must be a hearing with regard to 
the alleged violation of probation. 

Finally, the Code removes the limitations upon 
transferring military personnel to Federal in- 
stitutions. This enables the services to trans- 
fer to specialized Federal institutions those 
hardened criminals whom they wish to keep 
from contact with prisoners who can be 
rehabilitated. 

Three other points of the Code are of special 
significance. First is the provision which, 
under special regulations of the President, 
would allow a court-martial of one service to 
try an accused from another service. This is 
designed to meet an obvious necessity arising 
in joint operations. A person so tried will have 
his case reviewed on appeal by his own service. 

Second, while persons subject to the Code are, 
in general, the same as provided in the Articles 
of War, these exceptions apply: The new Code 
has jurisdiction over reservists on inactive duty 
training in instances where they are informed 
that they will be subject to the Code, and they 
voluntarily agree to become subject to the Code. 
This provision is designed to enforce the disci- 
pline necessary where such training involves 
the use of dangerous and expensive equipment. 
It might be used, for example, in the week-end 
flight training program. The other important 
exception is found in UCMJ Article 3, which 
provides that persons who commit serious 
crimes while they are in the service—crimes 
which are not discovered until they are dis- 
charged or go on inactive duty—can still be 
tried by court-martial if there is no way of try- 


ing them for the crime in a civilian court. This 


will take care of serious thefts committed by an 
individual overseas, for example. 

Third, the new Code contains a combination 
of Punitive Articles from both the Articles of 
War and the Articles for the Government of the 
Navy. The Punitive Articles now present 
much more complete definitions of civil crimes 
and are organized in the manner of a modern 
criminal code. The maximum punishments are 
still left to the President and will be specified in 
atable in the new Manual. 
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WITNESSES . . . 


(Continued from page 8) 


to compel the attendance of civilian witnesses 
(see F-15, appendix F, NC&B). Conse- 
quently, article 47 has merely codified what we 
already have so far as general court-martial 
depositions are concerned. However, it has ex- 
tended these features to depositions intended 
for special and summary courts-martial and 
this is something new for the Navy. 

The second significant difference observed 
between article 47 of the Code and AGN 42 (c) 
was pointed out in the JAG JOURNAL for July 
1950 on page 15. Under article 47 of the Code 
there are no geographical !imitations—except 
those fixed for the subpena itself in article 46 
of the Code (the United States, its Territories 
and possessions)—placed on the penalty pro- 
visions. AGN 42 (c), however, has the proviso 
that limits the penalty provisions in it to the 
“State, Territory, or District in which” the 
naval court is held. Toa large extent this pro- 
viso, as shown in section 247 of Naval Courts and 
Boards, places us at the good graces of a civilian 
witness who happens to reside beyond the State, 
Territory or district in which the court is held. 
As pointed out in the above-cited JAG JOURNAL 
article, this limiting proviso of AGN 42 (c) 
made it necessary in a few cases in the past for 
a court to adjourn to the place where a material 
witness resided in order to secure his testimony. 
Under the Code, the subpena arm of the court 
can reach out to a material witness anywhere in 
the United States, its Territories, and posses- 
sions, and command his attendance at the court 
or cause him to be subjected to the consequences 
provided in the penalty provisions of article 47 
of the Code for his willful neglect or refusal to 
attend. 

It appears from the House hearings that it 
was in connection with the far-reaching geo- 
graphical scope of the subpena arm of the court, 
and the long distance a witness might be called 
on to travel, that the payment or tender of his 
fees and mileage was made a condition prece- 
dent to the attaching of the penalty provisions 
for his refusing to respond. The discussion on 
this point is quoted below because it ties in the 
experience of Congress in obtaining witnesses 
to appear before its committees: 

“Mr. DEGRAFFENRIED. Mr. Larkin, does that 
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section 2 mean that in order to require [the wit- 
ness] to come up to a hearing you have to either 
pay him or tender him the fees before he gets 
there? It says ‘has been duly paid or tendered 
the fees’ and so forth. 

“Mr. LARKIN. I should say so. 

“Mr. DEGRAFFENRIED. Usually you just sum- 
mon them to appear and then after they testify 
they pay them mileage and so forth? 

“Mr. LARKIN. Well, you see by virtue of 
having difficulty with civilian witnesses we are 
going to an extreme. If one is subpenaed and 
he says he will not come we will go further and 
say, ‘Here are the fees right now.’ 

“Mr. Brooks. You have a different situa- 
tion, also, when you get to this jurisdiction, 
from the State jurisdiction. Your distances 
are greater, and the expenses are greater. 

“Mr. LARKIN. That is right. A person 
might have a legitimate reason to refuse. 

“Mr. RIVERS. As the chairman says, that-is 
absolutely right. 

“Mr. SMART. We had the same thing as far 
as the subpenas to Congress are concerned in 
the last Congress, when our committee had the 
subpena power and we had an appropriation to 
support that. The rule is that if we subpena 
witnesses here they may demand and must re- 
ceive the round trip first class rail transporta- 
tion plus at least 1 day of authorized Federal 
per diem. Otherwise they are under no obliga- 
tion to appear. 

“Mr. RIVERS. 

“Mr. SMART. 
ates that rule.” 

With this far-reaching subpena arm of the 
court available to us under the Code, it is obvi- 
ous that we will not, after May 30, 1951, be at 
the mercy of a civilian witness who happens to 
reside across the State line from where the court 
is held. 

As to the actual mechanics of effecting serv- 
ice and return of a subpena, the Manual pro- 
vides two means of service. The trial counsel 
may mail the subpena to the witness, requesting 
him to sign the duplicate indicating acceptance 
of service and return it to the trial counsel. If 
a formal service is deemed necessary, the trial 
counsel should personally serve the subpena, if 
possible; if not, the subpena should be for- 
warded to a military installation near the wit- 
ness where the commanding officer will have 


That is fair. 
That is fair, and this perpetu- 
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personal service made. The person making 
the service mails the return of service to the 
trial counsel. 

Summarizing briefly, it may be observed thet 
the major changes involved in articles 46 and 47 
of the Code are: first, the special and summary 
courts will have power to compel attendance of 
civilian witnesses, which power is not possessed 
by our summary and deck courts; and second, 
and probably most important, the subpena and 
its penalty provision under the Code will rua 
throughout the United States, its Territories 
and possessions, and will not be limited, as 
under AGN, to the State, Territory, or district 
in which the court happens to sit. L 


HEARSAY ... 


(Conitnued from page 13) 


It would appear that the rule will be that when 
inadmissible evidence is introduced, even 
though not objected to, and it is the only evi- 
dence upon which the findings can be sustained, 
the conviction based upon such inadmissible 
hearsay will be set aside; but if there is compe- 
tent evidence, sufficient to sustain the findings, 
it will probably be held that the rights of the ac- 
cused were not substantially prejudiced by the 
introduction of the inadmissible hearsay and the 
conviction will stand. This opinion as to what 
the rule will be under the Uniform Code should 
not be construed as an attempt to prophesy the 
law, but rather to emphasize the importance of 
deciding whether evidence is hearsay or not. 


Conclusion 


As recited in the beginning of the article, 
there are many exceptions to the hearsay rule, 
and through the use of these exceptions, a large 
amount of hearsay evidence is admissible. Be- 
cause of that, we find ourselves, after having 
decided whether or not some particular evidence 
is hearsay, at the starting point for determining 
whether it may nevertheless be admissible. A 
thorough understanding of the nature and ap- 
plicability of the various types of exceptions is 
indispensable in ruling properly on the intro- 
duction of hearsay evidence. It has been in- 
tended here to cover only the first phase of the 
problem and to point out the need for separate 
consideration of how the “hearsay evidence 
rule” may be qualified. t 
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SURNAL 


LETTERS TO THE EDITOR - 





Future Use for Naval Courts and Boards 


At some time before May 31, 1951, would it not be 
useful to run a suggestion in JAG Journal that everyone 
who has a copy of Naval Courts and Boards, 1923 or 
1937 or both, should be sure to keep it? 

. . . In other types of Navy work it is desirable, and 
in many instances even required, that old publications be 
d.searded when new ones are issued, but this is obviously 
not the case in court-martial law. It is anticipated that 
nany provisions of Naval Courts and Boards, 1923 and 
1937, which have been applied and interpreted in Court- 
Martial Orders will be reissued with substantially the 
same effect in the new Law Manual. In appraising the 
force of all Court-Martial Orders dealing with such pro- 
visions, the 1923 and 1937 editions are indispensable. 

H. H. BRANDENBURG 
CDR, USN 

Legal Officer, USNAS 
Patuxent River, Md. 


Powers of Attorney 


During the few months I have served as Legal Officer 
aboard this ship I have had occasion to prepare a num- 
ber of Power of Attorney forms for personnel aboard. 
In preparing these documents a number of questions 
have arisen whose answers are beyond me. 

I believe that an article in a forthcoming issue of 
JAG Journal explaining the preparation and execution 
of these documents would be appreciated by many who 
find themselves called on to prepare such documents. 


JAMES I. MOORE 

LTJG, USN 

USS SICILY (CVE-118) 

[Arrangements have been made for the prep- 

aration of such an article, to supplement the one 

entitled “Revocation of Powers of Attorney” 
(JAG Journal, Dec. 1948) —Ed.] 





NOTES ... 


Continued from page 10) 


documents he produced in the slander action 
had been turned over to him by Hiss in the early 
months of 1938; that the original documents 
which this microfilm represented had been 
turned over to him by Hiss to be microfilmed 
and then returned by him to Hiss. When Hiss 
testified before the grand jury under oath that 
he had never seen Chambers after 1 January 
1937, and further that he had never turned over 
any documents of the State Department or of 
any other Government organization or copies of 
such documents to Whittaker Chambers or to 
any other unauthorized person, he was indicted 
for perjury on two counts. He was duly tried 
by jury twice, the jury on the first trial having 
failed to agree upon a verdict. At the second 
trial he was convicted on both counts. 

On the second trial Chambers testified in 
great detail concerning his relations with Hiss 
in Washington. 

The uncorroborated testimony under oath of 
one witness is not enough as a matter of law to 
prove the crime of perjury since there must be 
either two witnesses who testified that the ac- 
cused committed perjury or one witness to that 
and corroboration by other evidence which is 
believed by the jury and is found by it to sub- 


APRIL 1951 


stantiate the testimony of the one witness. On 
the trial it was perfectly plain that Chambers’ 
testimony, believed as it evidently was by the 
jury, was of such scope and content, that if it 
was adequately substantiated by other evidence 
as the law requires, there was enough to support 
the verdict. 

Chambers’ testimony is summarized as fol- 
lows: 

He was ordered “underground” by the Com- 
munist Party and was sent to Washington to act 
as a courier or liaison man to gather informa- 
tion from Communists or their sympathizers 
there and to take it to the Communist repre- 
sentative of Russia in New York. He soon was 
introduced to Hiss among others and told that 
Hiss would be a reliable source. Chambers be- 
came intimately acquainted with Hiss and found 
him to be a reliable Communist as represented. 
Their wives became friendly and during the 
summer, after Hiss had rented a house on P 
Street, Chambers and his wife lived in his apart- 
ment. The families visited back and forth, 
trips were taken together, Chambers borrowed 
$400 from the Hisses when he bought an auto- 
mobile and for months they associated on the 
basis of Communist comradeship. In accord- 
ance with a routine they developed, Chambers 
customarily called at the Hiss home in the eve- 
ning about once every 2 weeks and picked up 
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whatever documents Hiss had abstracted from 
the State Department on that day and took them 
to Baltimore to be microfilmed. He would re- 
turn the originals to Hiss before daylight the 
next day. 

As time went on, the two men altered their 
methods so that “production” would be greater. 
Hiss would take home each night from the State 
Department confidential documents which Mrs. 
Hiss copied on a Woodstock typewriter they had 
in their house. These copies would accumulate 
and when‘Chambers called at the Hiss home on 
one of his fortnightly visits he would pick up 
whatever, they: aad, together with any originals 
Hiss had that day brought home. What Cham- 
bers produced in the pretrial examination in 
the civil-suit against him, was the fruit of his 
last such pickup before renouncing Communism 
in 1938: He did not deliver this material to his 
superior in New York, but took it in a package 
to his wife’s nephew in Brooklyn for safekeep- 
ing. The nephew testified he received the pack- 
age, that he was not told what it contained, and 
that he returned it, unopened, to Mr. Chambers 
when he called for it. 

Tending to substantiate Chambers’ testimony 
was the concession that all the copied documents 
produced by him were, except one, copied on the 
Hiss Woodstock typewriter. According to the 
testimony of Hiss and his wife, that typewriter 
had been given to one of their servants and taken 
away from their home before the dates of any 
of the documents of which Chambers produced 
copies, but there was sufficient contradictory 
evidence, other than that of Chambers, to enable 
the jury to find that the typewriter was in the 
Hiss home during the time when the documents 
might have been copied on it. Nor does the 
lack of any direct evidence of when the copies 
were typed (other than the dates of the origi- 
nal) affect the sufficiency of this corroboration. 
It was, of course, possible that the copies were 
typed later either from the originals or from 
microfilmed copies of them stored away for this 
purpose. That, however, was properly a ques- 
tion for the jury, and would not be questioned 
on review. 

Hiss took the stand in his defense and made 
a stout and persistent denial that he was, or had 
ever been, a Communist or a Communist sym- 
pathizer ; that he had ever turned over any State 
Department papers or documents to Chambers 
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or anyone else who did not have authority to 
receive them ; or that he had seen oa Chambers 
aftey January 1, 1937. 


e jury had ample evidence other than the 
stimony of Chambers on which to find, as it 


. ‘evidently did, that the documents which Cham- 


bers produced copies of, were available to Hiss 
at the State Department and that finding, cou- 
pled with the admitted fact that they were 
copied on a typewriter which the jury could well 
find was used for that purpose when in the 
possession of Hiss in his home, supplied cir- 
cumstances which strongly corroborated the 
testimony of Chambers. 

As stated above, one of the counts of perjury 
was based on the statement by Hiss that he had 
not seen Chambers subsequent to 1 January 
1937. The indictment read that “. .. the 
defendant did in fact see and converse with the 
said Chambers on or about the months of Feb- 
ruary and March 1938.” The testimony ad- 
duced by the prosecution in support of this 
charge did not clearly fix the dates during the 
months of February and March but there was 
sufficient evidence to prove that at some date 
subsequent to 1 January 1937 Hiss had been in 
the company of Chambers. 


The court ruled that an indictment for per- 


jury is sufficient if it alleges the falsity of the 
accused’s oath without alleging what the truth 
was, and the quoted dates alleged in the indict- 
ment could be disregarded as surplusage. 

The defendant on appeal stated that the 
actions of the prosecutor at several instances 


throughout the trial (the prosecutor was 
Thomas F. Murphy, now Police Commissioner 
of New York City) were highly prejudicial to 
the accused. The court held that a charge 
against a prosecutor of conduct so prejudicial 
as to amount to reversible error, should be es- 
tablished by showing a successful effort to influ- 
ence the jury against the defendant by some 
means clearly indefensible as a matter of law. 
It is not enough if there are no more than minor 
lapses throughout a long trial, and further that 
there was nothing in the general conduct which 
could justify a reversal. The judgment of con- 
viction in the district court was affirmed. 


On 12 March 1951, the request of Hiss that 
the Supreme Court of the United States review 
his case was denied. 
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